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Abstract

This research paper dives into the multifaceted landscape of Sharia law within the Islamic tradition, offering
a comprehensive exploration that spans historical foundations, theoretical underpinnings, practical
applications, and contemporary challenges. The term “Sharia,” derived from Arabic, signifies a
comprehensive system governing religions, legal, and ethical aspects of life, serving as a moral compass for
millions across the Muslim-majority world. The study begins by examining the primary sources of Sharia—
the Quran and the Hadith—unveiling the theological and divine foundations upon which this legal
Sframework rests. The interplay between divine revelation and human reasoning, encapsulated in the process
of djtibad, is explored, showcasing the dynamic evolution of Sharia within the Sunni tradition and the
distinctive methodologies of legal schools. The classical division of Sharia into uSil al-figh and furi* al-figh
unveils the theoretical principles and practical applications of Islamic jurisprudence. Ethical considerations
are integral to Sharia, surpassing mere legality to encompass moral dimensions, categoriging actions into a
spectrum from mandatory to probibited. Concepts like maqasid and maslaba further underscore the ethical
underpinnings of Sharia, aligning legal norms with broader objectives of preserving human well-being. The
paper traces the practical application of Sharia through Islamic legal institutions, with historical examples
from the Ottoman Empire and British India illustrating the dynamic interaction between Sharia and state
governance. Specific legal concepts, such as gisas, shed light on the bistorical evolution of Sharia’s resolution
tools. The relationship between Sharia and democracy emerges as a central theme, reflecting diverse cultural
interpretations. Case studies from Turkey, Indonesia, Sandi Arabia, Iran, India, and Western democracies
provide a nuanced exploration of the challenges and opportunities in reconciling Sharia with democratic
governance. The excperiences of Muslim minority populations and debates within pluralistic societies

underscore the complexities of accommodating Islamic legal principles within diverse frameworks.
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1. Introduction

Sharia, rooted in the Islamic tradition and encompassing a complex interplay of theologi-
cal, legal, and ethical principles, stands as a multifaceted framework shaping the lives of mil-
lions across the Muslim-majority wotld (Bello, 2020; Hussin, 2016; W. A. F. W. Ismail, Ba-
haruddin, Mutalib, & Alias, 2020; Keshavjee, 2016). This research paper embarks on a com-
prehensive exploration of Sharia law, tracing its origins, examining its historical evolution, and
delving into its contemporary manifestations. From the early Islamic period to the present
day, Sharia has been a subject of diverse interpretations, debates, and applications, reflecting
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the dynamism inherent in Islamic jurisprudence (Gulam, 2016;
Hussain, Hassan, Azhar, & Hasan, 2017; W. Ismail, Baharud-
din, Mutalib, & Alias, 2021; Shariff et al., 2019; Wahab, 2016).
The term “Sharia” itself, derived from the Arabic word mean-
ing “path” or “way,” represents a comprehensive system of
guidance encompassing both religious and legal dimensions. At
its core, Sharia serves as a moral compass, offering principles
and norms intended to govern the behavior of individuals and
communities. Understanding the intricacies of Sharia requires a
nuanced examination of its foundational soutces, the historical
development of Islamic jurisprudence, and the ways in which it
intersects with cultural, social, and political contexts (Bearman
& Peters, 2016; Peletz, 2018; Zubaidah Ismail, 2015).

The primary sources of Sharia, notably the Quran and the
Hadith, serve as the bedrock upon which this legal and ethical
framework is built. The Quran, considered the literal word of
God as revealed to the Prophet Muhammad, forms the central
scripture for Muslims. Complementing the Quran, the Hadith
comprises the sayings and actions of the Prophet, offering
practical examples and eclucidations of the divine guidance
found in the Quran (Esmaeili, 2015; Olalekan, 2018; Pa, Mu-
hammad, & Mustar, 2016). The synthesis of these two sources
establishes the groundwork for the interpretation and applica-
tion of Sharia. Historically, the development of Sharia has been
marked by a dynamic interplay between divine revelation and
human reasoning. This interplay is epitomized in the process of
ijtihad, which involves independent legal reasoning by qualified
jurists to detive legal rulings. The diversity within the Sunni
tradition, exemplified by legal schools such as Hanafi, Maliki,
Shafi’i, Hanbali, and Zahiri, reflects the adaptability and flexi-
bility inherent in Islamic jurisprudence. These schools offer
distinct methodologies for interpreting and applying Sharia
principles, contributing to a rich amalgamation of legal thought
within the broader Islamic tradition.

The classical division of Shatia into usal al-figh (the roots
of figh) and fura‘ al-figh (the branches of figh) further deline-
ates the theoretical principles and practical applications of Is-
lamic jurisprudence. The former involves the study of the
foundational principles guiding legal reasoning, while the latter
is concerned with the elaboration of specific legal rulings based
on these principles (Ahmad et al., 2020; Pilgram, 2015; Steiner,
2018). This intricate web of theoretical and practical considera-
tions highlights the depth and sophistication of Islamic legal
thought. Ethical considerations are integral to Sharia, as it goes
beyond mere legality to encompass the moral dimensions of
human conduct. The categorization of actions into mandatory,
recommended, neutral, abhorred, and prohibited teflects a
holistic approach, aligning legal norms with moral values. The
concepts of maqasid (aims or purposes) and maslaha (welfare
or public interest) further underscore the ethical underpinnings
of Sharia, emphasizing the broader objectives of preserving
human well-being. The practical application of Sharia has been
manifested through Islamic legal institutions, including Sharia
courts and the role of qadis (judges).

The historical examples of legal systems in the Ottoman
Empire and British India illustrate the dynamic interaction
between Sharia and state governance. The complexities and
nuances of applying Sharia are further highlighted through the
examination of specific legal concepts, such as gisas, which
evolved as a resolution tool in pre-Islamic Arab society. The

relationship between Sharia and democracy emerges as a cen-
tral theme, reflecting the ongoing discourse within Muslim-
majority countries and beyond. The cultural interpretation of
Sharia plays a pivotal role in shaping perspectives on democra-
cy, with divergent views ranging from considering Sharia as a
human attempt to interpret God’s message to viewing it as the
literal and unalterable word of God. This tension is reflected in
the critique of universal human rights frameworks by some
Muslim-majority countries, exemplified by the Cairo Declara-
tion on Human Rights in Islam.

Case studies from diverse contexts, including Turkey, In-
donesia, Saudi Arabia, Iran, India, and Western democracies,
offer a panoramic view of the challenges and opportunities in
reconciling Sharia with democratic governance (Alotaibi, 2021;
Colon, 2019; Dijibrilla, Buang, & Olayemi, 2017; Kloos & Ber-
enschot, 2016; Naff & Dellapenna, 2017). The experiences of
Muslim minority populations and debates within pluralistic
societies underscore the complexities of accommodating Islam-
ic legal principles within diverse frameworks. As this research
paper unfolds, it secks to unravel the intricate layers of Sharia
law, offering a comprehensive exploration that spans centuries
and continents. The discussion aims to contribute to a nuanced
understanding of the role of Sharia in shaping legal, ethical, and
societal norms within the complex amalgamation of the Mus-
lim-majority world and beyond. From its historical foundations
to its contemporary expressions, Sharia remains a dynamic and
evolving framework that engages with the complexities of hu-
man existence.

2. Qisas and Legal Dilemmas in Islamic Jurisprudence
and Human Rights

Qisas, a historic practice rooted in the pre-Islamic Arab so-
ciety, served as a mechanism for resolving inter-tribal conflicts.
This age-old practice rested on the premise that when a murder
occurred, a member from the tribe to which the perpetrator
belonged would be handed over to the victim’s family for exe-
cution, aligning with the social status of the deceased individual
(Azeez, Zakariyah, Shukor, & Salleh, 2016; Malik & Muda,
2015; Moustafa, 2018a; MUHIDIN et al.,, 2021; Rokhmad &
Susilo, 2017). This system of justice hinged on the concept of
“social equivalence,” implying that the execution of a member
from the murderer’s tribe would be commensurate with the
murdered person, whether in terms of gender (male or female),
social status (elite or commoner), ot freedom (slave or free).
For instance, in adherence to the condition of social equiva-
lence, only a slave could be executed for a slain slave, and a
woman could be held accountable for the killing of another
woman.

This intricate framework sought to balance the scales of
justice within the tribal context, emphasizing a proportional
response to acts of violence. In cases where direct retribution
was not pursued, compensatory payment known as “Diya”
could be offered to the family of the murdered individual,
providing an alternative means of resolution. As Islam emerged
and took root, the practice of Qisas underwent a transfor-
mation, and a nuanced debate unfolded regarding whether a
Muslim could be subject to execution for the killing of a non-
Muslim during the Islamic period. This theological inquiry
added layers of complexity to the already intricate system of
Qisas, prompting scholars to engage in discussions about the
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applicability of these tribal norms within the evolving Islamic
legal framework. In exploring the historical evolution of Islam-
ic jurisprudence, particulatly the formation of figh, scholars
have presented alternative theories that challenge the tradition-
alist accounts. Initially, Western scholars accepted the broad
contours of the traditional narrative. However, in the late 19th
century, a significant revisionist hypothesis gained prominence,
championed by Ignic Goldziher and further developed by
Joseph Schacht in the mid-20th century. Schacht, along with
other scholars, posited that the early Muslim attempts to for-
mulate legal norms were influenced by the conquest of more
populous agricultural and urban societies that already possessed
established legal systems (Athief & Juwanti, 2020; Kamali,
2019; Mohamad, 2017; Salim, 2015; Schneider, 2020).

In this context, the Quran and the hadiths of Prophet Mu-
hammad were regarded not as the exclusive sources of law, but
rather as one among several sources. Jurists’ personal opinions,
the legal practices prevalent among the conquered peoples, and
the decrees and decisions of the caliphs were also considered
valid sources in shaping the evolving legal landscape. This revi-
sionist perspective challenged the monolithic view of Islamic
law emanating solely from divine sources, introducing a more
nuanced understanding of the historical development of figh.
The interplay between religious texts, juristic reasoning, and
practical legal traditions highlighted the dynamic nature of Is-
lamic jurisprudence as it adapted to diverse cultural and legal
landscapes. Examining Qisas within the contemporary context
requires delving into case laws from different countries that
grapple with questions of retribution, justice, and the compati-
bility of traditional practices with modern legal systems.

The concept of Qisas finds echoes in the legal systems of
some Islamic countries, where aspects of traditional justice
coexist with modern legal frameworks. Pakistan, for example,
has grappled with issues related to Qisas and Diya within its
legal system. The Islamic Republic’s legal framework incorpo-
rates elements of Islamic law, and Qisas is recognized as a legal
principle. However, the interpretation and application of Qisas
have undergone legal scrutiny and reform. The Hudood Ordi-
nances introduced in the late 20th century aimed to bring as-
pects of Islamic criminal law, including Qisas, into the legal
system. Subsequent legal amendments sought to address con-
cerns about the fairness and equity of these laws, reflecting a
tension between traditional practices and contemporary legal
values (Azani, 2021; Hassan, 2020; Mohd Noor, Mohd. Shafiai,
& Ismail, 2019; Salaymeh, 2021; Salh, 2021). In Iran, an Islamic
Republic with a complex legal system that blends elements of
sharia with modern legal principles, Qisas is acknowledged as a
form of retribution. However, the interpretation and execution
of Qisas are subject to legal debates and considerations. Iran’s
legal system, influenced by the concept of Velayat-e Faqih.

The application of Qisas, patticularly in cases of murder,
reflects the ongoing negotiation between traditional practices
and contemporary legal norms. Saudi Arabia, another Islamic
monarchy, implements a legal system deeply rooted in Islamic
law. Qisas is a recognized principle, and the country’s legal
framework draws heavily from sharia. The Saudi legal system
allows for the application of Qisas in cases of intentional homi-
cide. However, debates persist about the equitable application
of Qisas, especially concerning issues of gender, class, and the
rights of victims and their families. These examples illustrate
the complex interplay between traditional practices like Qisas
and the evolving legal frameworks in different Islamic coun-

tries. The tension between upholding religious principles and
addressing concerns related to justice, fairness, and human
rights remains a recurring theme in the discourse on Qisas.
Internationally, the question of executing a Muslim for the
murder of a non-Muslim has been a subject of legal and ethical
debates. The principles of equality before the law and non-
discrimination have led many countries to reject the idea that a
person’s religious affiliation should determine the nature of
punishment for a crime. The Universal Declaration of Human
Rights, adopted by the United Nations, emphasizes the equality
and dignity of all individuals before the law, irrespective of
their religion or belief. In the realm of international human
rights law, the debate around Qisas intersects with broader
discussions on the death penalty, extrajudicial killings, and the
right to life.

Countries with diverse legal systems and cultural contexts
grapple with balancing the need for justice with the imperative
of safeguarding human rights. Case laws and legal precedents
from different jurisdictions contribute to the ongoing dialogue
on the compatibility of traditional practices like Qisas with
contemporary human rights standards. In the United States,
where the legal system is rooted in Western traditions, the con-
cept of Qisas may not find direct application. However, the
broader discourse on capital punishment and the ethical con-
siderations surrounding retribution and justice resonate with
global conversations about traditional forms of punishment.
Legal cases that involve questions of proportionality, fairness,
and the protection of individual rights contribute to the broad-
er discourse on justice and the death penalty. The European
Court of Human Rights, as a supranational judicial body, has
dealt with cases that raise questions about the compatibility of
traditional practices with the European Convention on Human
Rights. Cases involving extrajudicial killings or disproportionate
punishments prompt the court to assess the adherence of
member states to human rights standards. These deliberations
contribute to shaping the jurisprudential landscape and influ-
encing the broader understanding of justice within a human
rights framework.

3. Exploring the Roots of Figh in Islamic Jurisprudence
Across Legal Traditions

Figh, intricately woven into the fabric of Islamic jurispru-
dence, unfolds as a multifaceted discipline traditionally divided
into usul al-figh, the roots of figh, and fura® al-figh, the
branches of figh. This division delineates the theoretical princi-
ples that form the foundation of jurisprudential thought and
the subsequent elaboration of legal rulings based on these prin-
ciples (Dutta, 2021; W. A. F. W. Ismail, Mutalib, Abdullah,
Amani, & Khir, 2015; Sonne, 2015; Syaikhu, 2019; Thalib,
2018). Classical jurists, imbued with the belief that human rea-
son is a divine gift, emphasized the imperative of exercising
reason to its fullest capacity. Yet, in their nuanced understand-
ing, reason alone was deemed insufficient to discern the nuanc-
es of right and wrong, compelling reliance on the body of tran-
scendental knowledge found in the Quran and the sunnah of
Prophet Muhammad. In the realm of Islamic jurisprudence, the
traditional theory unfolds a meticulous methodology for inter-
preting scriptures, delving into linguistic and rhetorical nuanc-
es.

This scholarly approach extends beyond the mere literal
understanding of texts, encompassing the establishment of the
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authenticity of hadith and delineating the criteria for determin-
ing when the legal force of a scriptural passage is abrogated by
subsequent revelations. The classical theory, deeply rooted in
linguistic analysis, lays the groundwork for comprehending the
layers of meaning embedded within sacred texts. Beyond the
Quran and the sunnah, foundational sources in Sunni figh
include juristic consensus (jjma‘) and analogical reasoning
(qiyas). Ijma“, reflecting the collective agreement of Islamic
scholars, serves as a crucial source of law, offering insights into
matters where explicit scriptural guidance may be absent. The
consensus of the scholatly community is esteemed as a testa-
ment to the broader understanding of Islamic legal principles
(Alziyadat & Ahmed, 2019; Baderin, 2017; Billaud, 2016; El
Daouk, 2021; Kunhibava, 2015). Analogical reasoning, or qiyas,
extends the application of established legal principles to novel
situations by drawing parallels with existing rulings. This form
of reasoning allows jurists to navigate contemporary challenges
by extrapolating legal precedents from foundational sources.
The rich amalgamation of figh unfolds further as it navigates
the complexities of diverse legal traditions within the Sunni
Islam framework. Among the notable legal schools, the Hanafi
school, originating from the teachings of Abu Hanifa, offers
insights into how figh is applied within the framework of lin-
guistic and rational analysis.

The Maliki school, rooted in the teachings of Malik ibn
Anas, emphasizes the importance of local customs and tradi-
tions in the interpretation of figh, reflecting a nuanced ap-
proach to jurisprudence. The Shafi‘i school, following the
methodology of Imam al-Shafi‘i, accentuates the primacy of
the Quran and the sunnah, underscoring the authoritative role
of these sources in legal reasoning. The Hanbali school, associ-
ated with the teachings of Ahmad ibn Hanbal, holds a con-
servative stance, leaning towards literal interpretations of the
Quran and the hadith. Examining the practical application of
figh across different regions and historical periods brings to
light the dynamic nature of Islamic jurisprudence. In the con-
text of Saudi Arabia, a nation where the Hanbali school holds
significant influence, the legal system draws extensively from
figh in its application of Shatia law (Alanzi, 2020; S. Z. Ismail
& Awang Mat, 2016; W. A. F. W. Ismail, 2015; Zee, 2014; Zin,
2017). The Saudi judiciaty, guided by the principles of the
Hanbali school, navigates legal complexities by interpreting
Quranic verses and hadith within the framework of conserva-
tive jurisprudence. This application is evident in cases related to
criminal offenses, family law, and broader societal issues where
the intersection of Islamic principles and legal norms is pro-
nounced. Malaysia, with its diverse population and legal system
influenced by the Shafi‘i school, presents a different facet of
figh in practice.

The dual legal system, encompassing Islamic law and civil
law, reflects an attempt to accommodate the religious and cul-
tural diversity within the nation. The application of figh in
Malaysia is particularly notable in family law matters handled by
Sharia coutts, which follow the Shafi‘i school’s methodology.
The coexistence of Islamic and civil legal systems showcases
the adaptability of figh within a pluralistic societal framework.
In Pakistan, where the Hanafi school holds sway, the applica-
tion of figh is embedded in the legal system, reflecting a syn-
thesis of Islamic principles and British-influenced legal tradi-
tions. The incorporation of figh into the legal code, particularly
in matters related to family law, inheritance, and personal sta-
tus, underscores the ongoing interaction between traditional
Islamic jurisprudence and modern legal frameworks. The pres-

ence of Islamic provisions within the legal system reflects an
attempt to harmonize religious principles with contemporary
legal norms (Afridawati, 2021; Bishara, 2020; Sisson, 2015;
Steiner, 2015; Voorhoeve, 2014). Within the United Arab
Emirates (UAE), the legal system draws from the Maliki and
Hanbali schools, reflecting the influence of these Sunni legal
traditions. The application of figh is evident in matters of fami-
ly law, contractual obligations, and criminal offenses. The
UAFE’s legal framework seeks to balance the preservation of
Islamic values with the exigencies of a modern, cosmopolitan
society, offering insights into the ongoing dialogue between
tradition and modernity within the realm of Islamic jurispru-
dence (Jamal & Hashim, 2016; Koumoutzis & Papastylianos,
2019; Malek, Jeniwaty, Sulaiman, & Harun, 2015; Pakeeza &
Fatima, 2016; Zeghal, 2010).

Internationally, the discourse on the application of figh in-
tersects with debates on human rights, particularly in cases
where Islamic law may diverge from international standards.
The question of apostasy, for instance, has sparked debates
about the compatibility of figh with principles of religious free-
dom. Countries like Afghanistan and Sudan, where apostasy
laws are enforced, grapple with questions of individual rights
and the role of religious principles in shaping legal frameworks.
Case laws from these regions contribute to the broader conver-
sation on the tension between figh and human rights. The Eu-
ropean Court of Human Rights has also dealt with cases in-
volving Islamic practices, including those rooted in figh, and
has navigated the delicate balance between religious freedoms
and human rights. The case of Refah Partisi (Welfare Party) v.
Turkey in 2003 addressed the prohibition of political parties
based on Islamic principles, highlighting the complexities of
reconciling religious practices, including figh, with the princi-
ples of secularism and individual rights.

4. Insights on Islamic Law from Sayyid Rashid Rida and
Critical Scholarship

Sayyid Rashid Rida, an eminent Islamic scholar whose in-
fluence spanned the late 19th and early 20th centuries, meticu-
lously outlined the foundational soutces of Islamic law, univet-
sally acknowledged by Sunni Muslims. These sources, embed-
ded in the core of Islamic jurisprudence, constitute the pillars
upon which legal principles and rulings are constructed (Arifin,
2021; Lindbekk, 2017; Meirison & Nazar, 2021; Razif, 2020;
Syed, 2018). The four fundamental sources delineated by Rida
are the Quran, the Sunnah, the consensus of the ummah
(community), and ijtihad undertaken by competent jurists. The
Quran, revered by Muslims as the literal word of God revealed
to Prophet Muhammad, serves as the primary and undisputed
source of Islamic law. Its verses, encompassing a wide range of
legal, ethical, and spiritual guidance, provide the foundational
principles upon which the edifice of Islamic jurisprudence is
built. The interpretative endeavor to extract legal rulings from
the Quran, known as figh, involves linguistic analysis, historical
contextualization, and an understanding of the broader objec-
tives (maqasid) of Islamic law.

Parallel to the Quran, the Sunnah constitutes the recorded
actions, sayings, and approvals of Prophet Muhammad. Com-
piled in collections of hadith, the Sunnah provides a compre-
hensive guide to understanding and applying the teachings of
Islam. Scholars meticulously scrutinize the authenticity and
reliability of hadith through chains of narrators (isnad) and the
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content of the narrations (matn). The Sunnah complements the
Quran, offering insights into the Prophet’s application of
Quranic principles in specific situations, thereby enriching the
understanding of Islamic law. The consensus of the ummah,
reflecting the collective agreement of the Muslim community,
emerges as a source of Islamic law. When scholars and jurists
concur on a particular legal interpretation or ruling, it attains
the status of ijma (consensus). Ijma serves as a valuable source
in situations where explicit guidance from the Quran or the
Sunnah is not readily available. The concept of consensus un-
derscores the communal nature of Islamic jurisprudence, em-
phasizing the importance of scholarly agreement in matters of
legal interpretation. Ijtihad, the exertion of independent reason-
ing by qualified jurists, represents a dynamic aspect of Islamic
law. Recognized as a source by Sayyid Rashid Rida, ijtihad al-
lows jurists to apply reasoning and analogical deduction to
address contemporary issues not explicitly addressed in the
Quran or the Sunnah. Competent jurists, possessing deep
knowledge of Islamic legal principles and methodologies, en-
gage in ijtihad to derive rulings that align with the broader ob-
jectives of Islamic law.

The fluidity of ijtithad accommodates the evolving needs of
society and ensures the adaptability of Islamic jurisprudence
(Daniels, 2017; Lydon, 2018; Pasarlay, 2016; Peters & Bearman,
2016; Rani, Fikri, & Mahfud, 2020). However, the evolution of
primary sources, as suggested by some researchers, presents a
contrasting viewpoint. Gerd R. Puin, Lawrence Conrad, Patti-
cia Crone, and Joseph Schacht, through their scholarly inquiries
into sirah books, hadith terminology, and chains of narration of
hadith, respectively, challenge the traditional understanding of
the sources’ stability. Their conclusions imply that the devel-
opment of primary sources, akin to the evolution of figh, might
not have followed a linear and unchanging trajectory. In exam-
ining sirah books, which chronicle the life of Prophet Mu-
hammad, scholars such as Gerd R. Puin delve into the histori-
cal context of the compilation and transmission of these nartra-
tives. They scrutinize the reliability of narrations, identifying
potential biases and contextual factors that might have influ-
enced the portrayal of events. This critical analysis sheds light
on the intricate process of preserving and transmitting histori-
cal information within the Islamic tradition. Lawrence Conrad,
in his exploration of hadith terminology, unveils the complexi-
ties inherent in the language used to convey Prophetic tradi-
tions.

The terminology employed in the transmission of hadith
plays a pivotal role in shaping the understanding and interpre-
tation of these traditions. Conrad’s research highlights the need
for a nuanced linguistic analysis to unravel the layers of mean-
ing embedded in hadith, emphasizing the dynamic nature of
language and its impact on the preservation and interpretation
of Islamic teachings. Patricia Crone, through her examination
of the chains of narration of hadith, dives deep into the intri-
cate web of transmitters who played a role in preserving and
transmitting Prophetic traditions. The reliability of a hadith is
contingent on the authenticity and integrity of its chain of nar-
rators. Crone’s research underscores the challenges inherent in
verifying the chains of narration, raising questions about the
stability and accuracy of the transmission process over time.
Joseph Schacht, a renowned scholar of Islamic law, contributes
to this nuanced understanding by questioning the traditional
narrative of the stability of primary sources. His exploration
into the development of Islamic jurisprudence challenges the
prevailing notion that Quran and hadith were the exclusive

sources guiding legal formulations. Schacht posits that the ini-
tial Muslim efforts to formulate legal norms considered Quran
and hadith as only one among several sources. He emphasizes
the role of jurists’ personal opinions, the legal practices of con-
quered peoples, and the decrees of caliphs as additional influ-
ences on the evolving legal landscape. Incorporating this criti-
cal perspective into the discourse on Islamic law opens avenues
for a more comprehensive understanding of its historical de-
velopment (An-Na‘im, 2020; Huis, 2015; Karjoko, Jaelani, Te-
gnan, Glaser, & Hayat, 2021; Lindsey & Steiner, 2016; Masse &
Rusli, 2018).

The research of Puin, Conrad, Crone, and Schacht encout-
ages scholars to view the sources of Islamic law with a nuanced
lens, acknowledging the complexities of preservation, transmis-
sion, and interpretation. This critical inquiry prompts a reevalu-
ation of assumptions about the stability and unchanging nature
of primary sources. The application of Islamic law across dif-
ferent countries offers insights into how these sources are in-
terpreted and implemented within diverse legal traditions. In
Saudi Arabia, where the Hanbali school holds sway, the Quran
and Sunnah are central to the legal system, reflecting a con-
servative interpretation of Islamic law. The judiciary in Saudi
Arabia relies on these primaty sources, often supplemented by
juristic consensus (ijma) and analogical reasoning (qiyas), to
detive legal rulings. The application of Islamic law in Saudi
Arabia is evident in criminal justice, family law, and broader
societal matters, reflecting the interplay between primary
sources and a conservative legal tradition. In Indonesia, a coun-
try with a predominantly Sunni Muslim population influenced
by the Shafi‘i school, the Quran and the Sunnah hold a central
place in Islamic legal interpretations (Dewar & Hussain, 2021;
Muhamad et al, 2019; Mustafa & Agbaria, 2016; Petersen,
2020; Powell, 2019).

However, the legal system incorporates local customs and
traditions, demonstrating a more eclectic approach to Islamic
jurisprudence. The coexistence of primary sources with region-
al legal practices illustrates the adaptability of Islamic law with-
in diverse cultural contexts. Pakistan, with its diverse legal land-
scape influenced by the Hanafi school, showcases the interplay
between primary sources and modern legal frameworks. The
incorporation of Islamic provisions within the legal code, par-
ticularly in family law, reflects an attempt to harmonize reli-
gious principles with contemporary legal norms. The applica-
tion of ijtihad, wherein jurists exert independent reasoning to
address contemporary issues, demonstrates the flexibility of
Islamic jurisprudence in navigating complex societal challenges.
In Turkey, where the legal system has undergone significant
secularization reforms, the application of Islamic law has
evolved. While the Quran and Sunnah remain soutces of refer-
ence, the legal framework has been restructured to align with
modern legal principles. The adaptation of Islamic law within a
secular context exemplifies the dynamic nature of legal inter-
pretations and the ongoing dialogue between religious princi-
ples and the demands of a changing society.

Internationally, the discourse on the application of primary
sources intersects with debates on human rights, particularly in
cases where Islamic law may diverge from international stand-
ards. The Universal Declaration of Human Rights, adopted by
the United Nations, emphasizes the principles of equality, non-
discrimination, and religious freedom. Instances where Islamic
legal traditions, influenced by primary sources, intersect with
human rights considerations contribute to a broader conversa-
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tion on the compatibility of religious principles with interna-
tional standards (Abubakar, 2017; Chambert-Loir, 2017; Pow-
ell, 2015; E. J. Powell, 2016; Ramadhan, 2020). In the Europe-
an context, the European Court of Human Rights grapples
with cases involving Islamic practices rooted in primary
sources. The delicate balance between religious freedoms and
human rights is evident in cases related to issues such as the
wearing of religious attire, freedom of expression, and the pro-
hibition of political parties based on Islamic principles. The
legal deliberations within the European framework underscore
the nuanced approach required to navigate the intersection of
primary sources with secular legal norms.

5. Ijtihad, Maqasid, and Maslaha: Navigating Ethical and
Legal Frontiers in Islamic Jurisprudence

The classical process of ijtihad, a cornerstone of Islamic ju-
risprudence, intricately weaved generally recognized principles
with additional methods that wete not universally adopted by
all legal schools. Among these methods were istihsan, or juris-
tic preference, allowing jurists to exetcise discretion in choos-
ing a legal opinion based on what they deemed as more just or
equitable. Istislah, a consideration of public interest, permitted
jurists to weigh the broader societal benefits or harms associat-
ed with a legal ruling. Istishab, or presumption of continuity,
assumed the persistence of a previous legal status unless there
was evidence to the contrary. These nuanced methodologies
enriched the ijtihad process, showcasing the flexibility inherent
in Islamic legal reasoning. A jurist qualified to engage in ijtihad
is known as a mujtahid, signifying an individual endowed with
the requisite knowledge, expertise, and analytical skills to navi-
gate the complexities of legal interpretation. The classical no-
tion of ijtthad emphasizes the jurist’s ability to derive legal rul-
ings independently, drawing upon the primary sources of Is-
lamic law—the Quran and the Sunnah—as well as secondary
sources like consensus (ijma) and analogical reasoning (qiyas).

This dynamic process allows for the continual adaptation
of Islamic jurisprudence to address evolving societal contexts
and novel challenges. Figh, the broader field encompassing
Islamic jurisprudence, extends beyond the mere delineation of
legal norms; it is equally concerned with ethical standards. The
quest for ethical clarity intertwines with the pursuit of legal
correctness, creating a holistic approach that seeks to establish
not only what is permissible or forbidden but also what is mot-
ally right or wrong (Abou Ramadan, 2015; Belal, 2018; Janin &
Kahlmeyer, 2015; Schenk, 2018; Valciukas, 2018). The intersec-
tion of ethical considerations and legal norms within figh con-
tributes to a comprehensive understanding of the Islamic legal
tradition, reflecting the interconnected nature of ethical and
legal principles. Within the framework of Sharia, rulings are
categorized into “the five decisions” (al-ahkam al-khamsa),
each delineating the legal status of an action or behavior. These
categories are: mandatory (fard or wajib), denoting actions that
are obligatory; recommended (mandab or mustahabb), indicat-
ing actions that are commendable but not obligatory; neutral
(mubah), representing actions that are neither commanded nor
prohibited; reprehensible (makrh), marking actions that are
discouraged but not explicitly forbidden; and forbidden
(haram), signifying actions that are expressly prohibited (Alizar
& Muhammadi, 2019; Rehman, 2016; Shakir, 2015; Wood,
2016; Zaman, 2017).

The classical doctrines of maqasid (aims or purposes) of
Sharia and maslaha (welfare or public interest) emerge as piv-
otal components in the broader landscape of Islamic legal
thought. These doctrines, articulated by al-Ghazali in the 11th
century, have gained prominence in modern times as scholars
grapple with the complexities of applying traditional principles
to contemporary challenges. Al-Ghazali argued that maslaha
was God’s overarching purpose in revealing divine law, with its
specific aim being the preservation of five essentials of human
well-being: religion, life, intellect, offspring, and property.
Magqasid provides a framework for identifying the broader
objectives or purposes underlying specific legal rulings. It en-
courages jurists to discern the overarching goals that Sharia
seeks to achieve, allowing for a more nuanced and contextually
relevant application of Islamic law (Aykut, 2017; Mir-Hosseini,
2018; Moustafa, 2017, 2018b; Suadi, 2020). This perspective
acknowledges that legal rulings are not isolated commands but
are embedded within a broader ethical and societal context, and
it encourages jurists to consider the broader objectives when
interpreting and applying the law. Maslaha, or public interest,
serves as a guiding principle in determining the welfare and
well-being of society.

This doctrine recognizes that Islamic law is not a rigid and
unchanging set of rules but rather a dynamic system that
should adapt to the evolving needs of the community. Consid-
eration of public interest allows jurists to weigh the potential
benefits and harms associated with a particular legal ruling,
ensuring that the application of Islamic law aligns with the
welfare of society. The interplay between maqasid and maslaha
reflects the sophistication of Islamic legal thought, acknowledg-
ing the broader purposes of Sharia and the imperative of ensur-
ing the well-being of individuals and communities. These doc-
trines offer a conceptual framework for balancing the preserva-
tion of core ethical values with the need to address contempo-
rary challenges (Agrama, 2015; Mahmod & Buang, 2016;
Moustafa & Sachs, 2018; Schenk, 2019; Zoli, Bassiouni, &
Khan, 2017). The dynamic nature of maqasid and maslaha
allows Islamic jurisprudence to adapt and remain relevant in
diverse social, cultural, and temporal contexts. Examples from
different countries provide insights into how these principles
are applied within the realm of Islamic jurisprudence. In Saudi
Arabia, where the Hanbali school holds sway, the application
of ijtthad involves a conservative interpretation of the Quran
and Sunnah, with a focus on adhering to established legal tradi-
tions.

The judiciary, drawing upon classical sources and method-
ologies, navigates legal complexities within the framework of a
strict interpretation of Islamic law. The categorization of ac-
tions into the five decisions, guided by traditional principles,
shapes legal rulings in alignment with the Hanbali school’s
approach. In Indonesia, the largest Muslim-majority country
influenced by the Shafi‘i school, the application of ijtihad re-
flects a more eclectic approach. The legal system incorporates
not only the Quran and Sunnah but also local customs and
traditions, demonstrating a dynamic engagement with diverse
sources of law. The coexistence of traditional Islamic principles
with regional practices highlights the adaptability of Islamic
jurisprudence within a culturally diverse context. In Pakistan,
where the Hanafi school holds significant influence, the appli-
cation of ijtihad is embedded in the legal system, reflecting a
synthesis of Islamic principles and British-influenced legal tra-
ditions. The incorporation of Islamic provisions into the legal
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code, particularly in matters related to family law, showcases
the ongoing interaction between traditional Islamic jurispru-
dence and modern legal frameworks (Al-Khazaleh & El-Din,
2018; S. Z. Ismail, 2016; W. A. F. b. W. Ismail & Asutay, 2017,
Minarrahmah, 2020; Samuri & Khan, 2020). The presence of
ijtihad allows for a nuanced interpretation of Islamic principles
within the evolving legal landscape. Turkey, with its history of
secularization reforms, has undergone significant transfor-
mations in the application of ijtihad. The legal system, while
still drawing upon the Quran and Sunnah, has been restruc-
tured to align with modern legal principles. The adaptation of
Islamic law within a secular context exemplifies the dynamic
nature of legal interpretations and the ongoing dialogue be-
tween religious principles and the demands of a changing socie-
ty (Markom & Yaakub, 2015; Rosidah, 2020; Sparr, 2014;
Sumardi, Lukito, & Ichwan, 2021; T'savousoglou, 2017).

Internationally, the discourse on ijtihad intersects with de-
bates on human rights, particularly in cases where Islamic law
may diverge from international standards. The tension between
traditional legal principles and universal human rights is evident
in cases involving issues such as freedom of expression, gender
equality, and religious freedom. The Universal Declaration of
Human Rights, adopted by the United Nations, emphasizes the
principles of equality, non-discrimination, and individual free-
doms, prompting discussions on the compatibility of Islamic
law with these universal values. The European Court of Hu-
man Rights has dealt with cases involving Islamic practices
rooted in ijtihad, navigating the delicate balance between reli-
gious freedoms and human rights. The case of Lautsi v. Italy in
2011, addressing the display of crucifixes in public schools,
underscored the complexities of reconciling religious practices
with secular norms. The legal deliberations within the Europe-
an framework highlight the nuanced approach required to nav-
igate the intersection of ijtihad with secular legal norms.

6. Fura® al-Figh: Rituals, Social Relations, and Legal Re-
alities in Islamic Jurisprudence

The expansive realm of furt® al-figh, translated as the
branches of figh, unfolds into two principal categoties: ‘ibadat,
encompassing rituals or acts of worship, and mu‘amalat, delv-
ing into social relations. This traditional division serves as a
conceptual framework within Islamic jurisprudence, organizing
the multifaceted aspects of legal and ethical considerations. The
‘ibadat domain dives deep into the intricacies of religious ritu-
als and acts of worship, shaping the spiritual dimension of in-
dividual and communal life (Ayoub, 2015; Bhatti, 2019; Masud,
2019; Oraegbunam, 2016; Sulaiman, WZ, & Al-Edrus, 2017).
In contrast, mu‘amalat extends its reach to the social fabric,
navigating the complexities of human interactions and relation-
ships. Within the substantive jurisprudence of fura® al-figh,
scholars often employ a further division known as “the four
quarters,” delineating key areas of legal consideration. These
quarters comprise rituals, sales, marriage, and injuries, with
each serving as an umbrella term for a spectrum of subjects.
For instance, the quarter of sales not only encompasses the
intricacies of commercial transactions but also extends to cover
partnerships, guaranty, gifts, and bequests, forming a compre-
hensive amalgamation of legal considerations.

The structuring of jurisprudential discourse into smaller
topics, often referred to as “books” (kitab), allows for a sys-
tematic exploration of each facet, facilitating a nuanced under-

standing of legal principles. The sequencing of juristic works,
where the discussion of rituals invariably occupies a prominent
position at the outset, underscores the special significance at-
tributed to religious practices within the Islamic legal tradition.
This intentional placement of ritual discussions at the forefront
emphasizes their foundational role in shaping the ethical and
spiritual landscape. By commencing with rituals, jurists signal
the intrinsic connection between religious observances and the
broader legal and ethical framework. The historical evolution
of Islamic criminal law emerges as a distinctive field, amalgam-
ating several traditional categories and principles. A subset of
criminal offenses, known as hudud, draws its authority directly
from scriptural sources, prescribing specific punishments for
offenses such as theft, adultery, and false accusation of adul-
tery.

However, the practical application of hudud has encoun-
tered complexities and challenges due to the rigorous eviden-
tiary requirements and procedural safeguards embedded in
Islamic legal traditions. Jurists, cognizant of the potential sever-
ity of hudud punishments, developed various restrictions and
safeguards to ensure just and equitable application. These
measures, such as stringent evidentiary standards and require-
ments for multiple witnesses, were designed to prevent hasty or
unjust convictions. However, the implementation of these
safeguards, in some cases, resulted in the virtual impossibility
of applying hudud punishments, fostering a gap between scrip-
tural directives and practical legal realities (Abd Razak, 2020;
Takovidis & McDonough, 2019; Mir-Hosseini, 2016; Ostien,
Garba, & Abubakar, 2017; Yilmaz, 2019). Examining examples
from different countries provides insights into how these prin-
ciples manifest in diverse legal traditions. In Saudi Arabia, the
application of fura® al-figh, particularly in matters of rituals and
social relations, reflects a conservative interpretation rooted in
the Hanbali school. The legal system draws extensively from
classical Islamic jurisprudence, emphasizing the foundational
role of religious practices and traditional legal principles. In
areas of mu‘amalat, such as family law, the application of Is-
lamic principles shapes legal rulings in alignment with the con-
servative legal tradition. Indonesia, with its predominantly
Shafi‘i influence, showcases a more eclectic approach to fura’

al-figh.

The legal system incorporates not only the Quran and Sun-
nah but also local customs and traditions, demonstrating the
adaptability of Islamic jurisprudence within diverse cultural
contexts. The coexistence of traditional Islamic principles with
regional practices allows for a nuanced application of rituals
and social relations in a manner that resonates with the cultural
diversity of the Indonesian society. Pakistan, influenced by the
Hanafi school, navigates the interplay between fura® al-figh and
modern legal frameworks. The incorporation of Islamic provi-
sions within the legal code, particularly in family law matters,
illustrates the ongoing dialogue between traditional Islamic
jurisprudence and contemporary legal norms (Carback, 2016;
Kassam, 2017; Sabrow, 2020; Uddin, 2018; Warren & Gilmore,
2014). The application of mu‘amalat principles, such as those
related to contracts and commercial transactions, reflects the
adaptability of Islamic law within a complex legal landscape.
Turkey, with its history of secularization reforms, has witnessed
transformations in the application of fura® al-figh. While the
Quran and Sunnah remain sources of reference, the legal
framework has been restructured to align with modern legal
principles. The adaptation of Islamic law within a secular con-
text exemplifies the dynamic nature of legal interpretations and
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the ongoing dialogue between religious principles and the de-
mands of a changing society.

Internationally, the discourse on furd‘ al-figh intersects
with debates on human rights, particulatly in cases where Is-
lamic law may diverge from international standards. The ten-
sion between traditional legal principles and universal human
rights is evident in cases involving issues such as gender equali-
ty, freedom of expression, and religious freedom. The Univer-
sal Declaration of Human Rights emphasizes principles of
equality and non-discrimination, prompting discussions on the
compatibility of Islamic law, especially in matters of mu‘amalat,
with universal values. The European Court of Human Rights
grapples with cases involving Islamic practices rooted in furd’
al-figh, navigating the delicate balance between religious free-
doms and human rights (Alias, Wan Ismail, Baharuddin, &
Mutalib, 2021; Baig, 2015; Baroody, 2019; Hasballah, Nurdin,
Zainuddin, & Fahmi, 2021; Nabilah, Rizal, & Warman, 2021).
Legal deliberations within the European framework underscore
the nuanced approach required to navigate the intersection of
furt’ al-figh with secular legal norms. Cases related to family
law, dress codes, and religious expression exemplify the com-
plex dynamics inherent in reconciling religious practices with
universal human rights standards.

7. Sunni Madhhabs: Legal Pluralism, Jurisprudential Di-
versity, and Contemporary Realities

The Sunni schools of law, commonly known as madhhabs,
constitute a significant framework within Islamic jurisprudence,
with the prominent ones being the Hanafi, Maliki, Shafi’i, and
Hanbali madhhabs. These schools crystallized during the ninth
and tenth centuries, gaining widespread recognition and influ-
ence within the Muslim world by the twelfth century. The
emergence of distinct madhhabs was a response to the evolving
complexities of legal interpretation, providing followers with a
systematic approach to understanding and applying Sharia.
While these madhhabs differ in some legal interpretations, they
fundamentally recognize each other’s validity, fostering a tradi-
tion of legal debate and exchange of ideas over the centuries.
The global impact of these madhhabs is evident in their fol-
lowers’ adherence to the rulings across the Muslim world,
transcending exclusive regional restrictions. Each madhhab,
however, came to dominate in different geographical regions,
influencing the legal landscape and shaping the application of

Sharia in diverse cultural contexts.

The Hanafi madhhab, for instance, gained prominence in
regions like Central Asia, the Indian subcontinent, and parts of
the Balkans. The Maliki madhhab found its stronghold in
North and West Aftrica, while the Shafi’i madhhab influenced
regions such as East Africa, Southeast Asia, and parts of the
Arabian Peninsula. The Hanbali madhhab, with its relatively
strict interpretations, found adherence in certain parts of the
Arabian Peninsula. Interactions between these madhhabs have
been a constant feature of Islamic legal discourse, as scholars
engaged in legal debates and exchanged ideas (Ergene, 2016;
W. A. F. W. Ismail, Shukor, Hashim, Mutalib, & Baharuddin,
2019; Mukminin, 2019; Tagoranao, 2015; Yanlua, 2015). The
recognition of the validity of each madhhab, despite their nu-
anced differences, has contributed to a rich tradition of legal
pluralism within Sunni Islam. This diversity in legal thought is
not a soutce of division but rather a testament to the dynamic
nature of Islamic jurisprudence. The traditional interpretation

and application of Sharia were entrusted to muftis, who played
a crucial role in providing legal guidance to the Muslim com-
munity. During the eatly centuries of Islam, muftis were private
legal specialists, often holding other occupations alongside their
role as muftis.

These individuals issued fatwas, which are legal opinions or
rulings, typically in response to inquiries from laypersons or
requests for consultation from judges. Fatwas were generally
provided without charge, and muftis operated as key figures in
disseminating legal knowledge to the wider community. The
issuance of fatwas was not an arbitrary exercise; instead, it was
a responsibility grounded in a comprehensive understanding of
Islamic law. Muftis would respond to questions in a general
context, addressing the concerns of the questioner without
delving into specific case details. Their fatwas carried weight
and were regularly upheld in courts, reflecting the authority
accorded to these legal opinions. When conflicts arose, and a
fatwa was not upheld, it was often due to the existence of a
more authoritative legal opinion that contradicted the initial
ruling. The administration of justice in Islamic legal systems
involved the role of judges, known as qadis, who presided over
Sharia courts. These courts, also referred to as mahkama, were
responsible for adjudicating legal matters in accordance with
Islamic law. Qadis were trained in Islamic jurisprudence, alt-
hough not necessarily to the extent required for issuing fatwas
(Endut, 2015; Scott, 2021; Shahed, 2019; Triana, 2017; Uddin,
2020).

The court personnel included various assistants fulfilling
diverse roles, contributing to the functioning of the legal sys-
tem. Despite the theoretical independence of judges in their
decisions, the practical realities revealed a complex interplay of
factors. Judges were appointed by rulers, and their decisions
were often subject to external pressures, patticularly from
members of the ruling elite whose interests were at stake. While
judges were expected to apply Sharia impartially, the influence
of political dynamics and power structures sometimes impacted
the outcome of legal cases. Exploring examples from different
countries provides insights into how these principles manifest
in diverse legal traditions. In Saudi Arabia, where the Hanbali
school holds significant influence, the application of madhhab
principles is evident in the legal system. Sharia courts, guided
by the Hanbali interpretation, play a central role in administet-
ing justice, particularly in matters related to family law and
criminal offenses. The Hanbali madhhab’s influence is also
reflected in the conservative legal landscape of the country. In
Egypt, with its historical association with the Shafi’i madhhab,
the legal system incorporates Shafi’i principles into its jurispru-
dential framework.

Sharia courts operate within this framework, addressing a
range of legal issues, including family matters and contracts.
The Shafi’i influence in Egypt reflects the historical develop-
ment of legal traditions in the region. In Pakistan, where the
Hanafi school has significant sway, the legal system draws upon
the Hanafi madhhab for its jurisprudential foundation. Family
law matters, commercial transactions, and other legal issues are
interpreted and adjudicated within the framework of the Hanafi
school. The coexistence of traditional Islamic principles with
modern legal frameworks is evident in the application of
Hanafi jurisprudence. Indonesia, with its diverse cultural and
religious landscape, showcases a unique approach to the Sunni
madhhabs. While the country has a significant Muslim popula-
tion influenced by the Shafi’i school, it also accommodates the
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Hanafi, Maliki, and Hanbali madhhabs to varying degrees. The
legal system navigates this diversity, recognizing multiple
madhhabs and allowing individuals to follow their chosen
school in matters of personal status (Adil & Saidon, 2017;
Benhalim, 2018; Ghosh & Chakrabarti, 2021; Lindsey &
Pausacker, 2016; Poon, Pollard, & Chow, 2018).

Internationally, the discourse on the Sunni madhhabs inter-
sects with debates on legal pluralism and human rights. The
acceptance of diverse madhhabs within Sunni Islam reflects a
tradition of legal pluralism, allowing for flexibility and adapta-
bility within the framework of Islamic jurisprudence. However,
challenges arise in cases where interpretations of Sharia may
diverge from international human rights standards. The tension
between adhering to madhhab principles and ensuring compli-
ance with universal human rights principles prompts ongoing
discussions within the Muslim world (Absar, 2020; Alfitri,
2017; Baharuddin, Ruskam, & Yacob, 2015; Dogan, 2015;
Hariyanto, 2019). The European Court of Human Rights, in
dealing with cases involving Islamic practices rooted in specific
madhhabs, grapples with the delicate balance between religious
freedoms and human rights. Cases related to family law, dress
codes, and religious expression highlight the nuanced approach
required to navigate the intersection of madhhab principles
with secular legal norms.

8. Gender and Legal Distinctions in Classical Sharia:
Norms, Inequalities, and Contemporary Implications

Within the framework of classical Sharia, the application of
legal rules in both civil disputes and penal law introduces dis-
tinct categories based on gender, religious affiliation, and social
status. This differentiation is embedded in the traditional un-
derstanding of Islamic law, which assumes a patriarchal societal
structure with a male figure at the helm of the household. The
legal landscape developed by various Islamic schools accom-
modated a range of norms that could be leveraged to the ad-
vantage of either gender (Adzim, Saifullah, & Mohd, 2021;
Busari, 2021; Hakim, 2021; Hefner, 2016; Krawietz, 2010).
However, a consistent theme emerged wherein women general-
ly found themselves at a disadvantage, particularly concerning
rules related to inheritance, blood money (diya), and witness
testimony. In matters of inheritance, classical Sharia norms
often resulted in disparities between the shates allocated to
male and female heirs. The principle of “male relatives receiv-
ing double the share of their female counterparts” was in-
grained in the legal fabric, reflecting a gender-based distinction
in the distribution of familial wealth. Similarly, in cases involv-
ing blood money, the compensation awarded for harm or loss
inflicted, women’s valuation was, in some instances, effectively
treated as half that of men.

This discrepancy underscored the gender-based dispatities
within the legal framework, raising questions about equity and
justice within classical Sharia. Witness testimony, a crucial ele-
ment in legal proceedings, also reflected gender-based distinc-
tions. In certain cases, a woman’s testimony was considered
half as probative as that of a man. This practice, rooted in clas-
sical interpretations of Sharia, contributed to the perpetuation
of gender-based inequalities within legal proceedings. The im-
plications of such distinctions were evident in the broader soci-
etal context, shaping perceptions of women’s credibility and
participation in legal matters. The patriarchal assumptions in-
herent in classical Sharia were intended to regulate the affairs of

the Muslim community, creating a legal framework that, in
practice, often disadvantaged women. While different legal
schools formulated norms that could be manipulated to favor
either gender, the overall trend reflected a societal structure
that reinforced gender-based hierarchies within legal proceed-
ings (Berger, 2016; Buskens, 2016; Kalanges, 2016; Mukharom,
Heryanti, Astanti, & Aravik, 2020; Sykiainen, 2015).

The implications of these gender distinctions extended be-
yond legal matters, influencing societal norms and expecta-
tions. Moreover, classical Shatia introduced distinctions not
only based on gender but also on religious affiliation and social
status. Non-Muslims residing under Islamic rule were classified
as dhimmis, a legal status entailing a complex set of protec-
tions, restrictions, freedoms, and inequalities. The payment of
the jizya tax was one such aspect of the dhimmi status. While
dhimmis were afforded certain protections, such as the right to
practice their faith and protection from certain types of vio-
lence, they were subject to specific legal and financial obliga-
tions, including the payment of the jizya tax. The concept of
dhimmitude, despite its protections, reflected legal inequalities
based on religious identity (Hasan-Bello, 2019; Hefner, 2017,
Khoukaz, 2017; McGoldrick, 2019; R. Powell, 2016). The
dhimmi status created a legal distinction between Muslims and
non-Muslims, reinforcing a hierarchy that extended beyond
matters of faith. This legal structure, while providing a degree
of religious freedom, imposed certain limitations and financial
obligations on non-Muslims, contributing to a stratified social
order. Additionally, classical figh, or Islamic jurisprudence,
acknowledged and regulated slavery as a legitimate institution.

While acknowledging the existence of slavery, Islamic law
also granted certain rights and protections to slaves, setting it
apart from the legal systems of ancient Greece and Rome. The
recognition of rights for slaves within the legal framework
aimed to improve their status relative to other historical legal
traditions. Despite these protections, slavery within the context
of classical Sharia was a complex institution. The legal culture
surrounding slavery coexisted with a broader view of Sharia as
a reflection of universal principles of justice. While formal legal
disabilities persisted for certain groups, the overarching narra-
tive emphasized Sharia as a system designed to protect the
weak against injustices committed by the strong. This tension
between formal legal distinctions and the broader ethical prin-
ciples reflected the multifaceted nature of classical Sharia. Ex-
amining case laws from different countries provides insights
into the varied interpretations and applications of these legal
distinctions. In Saudi Arabia, where a conservative interpreta-
tion of Islamic law prevails, the legal system reflects the tradi-
tional gender-based distinctions within classical Sharia. In fami-
ly law matters, inheritance, and witness testimony, the applica-
tion of Sharia norms may contribute to gender-based dispari-
ties. While there have been efforts to reform certain aspects of
family law, the tension between traditional interpretations and
evolving societal norms remains (Chowdhury & Shaker, 2015;
FARUQI & Malaysia, 2015; Grassa, 2015; Kamali, 2017,
Peletz, 2020).

In Turkey, a country with a history of secularization re-
forms, the legal landscape has undergone significant transfor-
mations. The influence of classical Sharia norms has been miti-
gated through legal reforms that aim to align the legal system
with modern principles. The abolition of the caliphate, the
introduction of new family laws, and the adoption of a civil
legal code reflect a departure from classical Sharia principles.
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These reforms highlight the adaptability of legal systems and
the ongoing dialogue between religious traditions and the de-
mands of a changing society. In Malaysia, where Sharia coexists
with civil law, the legal system grapples with the challenge of
balancing traditional Islamic principles with the multicultural
and multi-religious composition of the society. Family law mat-
ters, including inheritance, are often subject to Sharia principles
for Muslims, while non-Muslims are governed by civil laws.
The interaction between different legal systems illustrates the
complexities of managing legal distinctions based on religion
within a diverse society.

Internationally, the discourse on gender-based distinctions
within classical Sharia intersects with debates on human rights
and equality. The Universal Declaration of Human Rights em-
phasizes principles of equality and non-discrimination, prompt-
ing discussions on the compatibility of classical Sharia norms
with universal values. Cases involving gender-based legal dis-
tinctions are scrutinized within the context of international
human rights standards, prompting a reflection on the tension
between religious principles and universal human rights. The
European Court of Human Rights has dealt with cases involv-
ing Islamic practices rooted in classical Sharia, particularly
those related to gender-based distinctions. Legal deliberations
within the European framework underscore the nuanced ap-
proach required to reconcile religious freedoms with human
rights standards. Cases related to family law, inheritance, and
witness testimony highlight the complex dynamics inherent in
navigating the intersection of classical Sharia principles with
secular legal norms.

9. Legal Evolution in Colonial and Post-Colonial Muslim
Societies

The transformation of the legal system in British India dur-
ing the late 18th century marked a significant departure from
traditional practices, spearheaded by the governor of Bengal,
Warren Hastings. Hastings envisioned a comprehensive legal
reform plan that aimed to establish a multi-tiered court system
specifically for the Muslim population. This innovative ap-
proach involved a middle tier comprising British judges who
would collaborate with local Islamic jurists, while a lower tier
would consist of courts operated by qadis. The intent was to
create a system that incorporated both Western legal principles
and traditional Islamic jurisprudence (Ercanbrack, 2019; Es-
posito & Delong-Bas, 2018; Gwangndi, 2016; Hamid, 2018;
Todorof, 2018). As part of this reform initiative, Hastings
commissioned the translation of Al-Hidayah, a classic manual
of Hanafi figh, from Arabic into Persian and subsequently into
English. This translation, along with additional texts, was in-
tended to serve as a foundational resource for the evolving
legal system.

The synthesis of Western legal thought with Islamic juris-
prudence represented an attempt to navigate the complexities
of a diverse society under British rule. While these reforms
were initiated in British India, similar transformations were
occurting in other parts of the Muslim world duting the colo-
nial era. The overarching trend involved Muslim rulers recog-
nizing the need for modernization to withstand European
pressure. This realization led to the modernization of armies
and the establishment of centrally administered states, mirrot-
ing Western models. The Ottoman Empire, for example, un-
derwent significant changes in the legal sphere, starting with

the centralization of wagqfs, previously independent religious
endowments, under state control in 1826. This legal reform in
the Ottoman Empire had profound implications, particularly
for traditional Islamic legal education. By placing waqfs under
state control, the financial support for institutions providing
traditional Islamic legal education was significantly diminished.
The state’s influence on religious foundations disrupted estab-
lished patterns of financial support, highlighting the complex
interplay between legal reforms and financial structures. The
process of Westernization of legal institutions and the expan-
sion of state control over various legal domains, initiated dur-
ing the colonial era, persisted in the nation-states that emerged
in the Muslim world.

Sharia courts initially coexisted alongside state courts, rem-
iniscent of eatlier times, but a gradual transformation occurred.
The notion that sultanic courts should embody the ideals of
Sharia was gradually supplanted by the adoption of legal norms
imported from Europe. During this transformation, the termi-
nology associated with Islamic legal institutions was preserved,
giving the impression of continuity. Terms such as qgadi and
mahkama (Sharia court) were retained, although their meanings
shifted to align with Western legal concepts. The semantic
preservation masked a deeper transformation, as qadi now
referred to a judge in the Western sense, and mahkama denot-
ed a court following European procedural norms. This conver-
gence of terminology obscured a fundamental shift in the na-
ture of the legal system, as Western legal principles increasingly
permeated the structure and functioning of courts. The incot-
poration of European court procedures further aligned the
legal landscape with Western practices. Despite the continued
use of Islamic terms, the underlying legal philosophy and oper-
ational dynamics were gradually becoming more reflective of
European legal norms.

As these changes unfolded, the Muslim world witnessed
the evolution of legal systems that straddled both Islamic and
Western traditions. The coexistence of Sharia courts with state
courts during the initial stages of transformation showcased a
complex negotiation between traditional legal structures and
the influence of Western legal thought. However, over time,
the dominance of European legal norms became increasingly
pronounced, altering the very essence of the legal institutions
that were once deeply rooted in Islamic jurisprudence. Exam-
ples from various countries illustrate the diverse ways in which
these changes manifested. In modern-day India, the legal sys-
tem is a blend of British colonial legacies and indigenous legal
traditions. The influence of the British legal framework is evi-
dent in the structure and functioning of the judiciary, coexist-
ing with elements derived from traditional Indian legal systems.
This nuanced synthesis reflects the historical evolution of legal
institutions in a multicultural and diverse society. Similatly, in
Turkey, the legal system underwent a radical transformation
during the early 20th century under the leadership of Mustafa
Kemal Atattrk.

The adoption of a civil legal code, influenced by European
legal principles, replaced the Ottoman-era Sharia courts. This
shift represented a deliberate departure from Islamic legal tradi-
tions in favor of a secular legal framework. The transformation
in Turkey serves as a compelling example of a nation-state
actively redefining its legal identity in alignment with Western
legal norms. The ongoing discourse within Muslim-majority
countries regarding the relationship between Sharia and state
law underscores the complexities of navigating the intersection
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between Islamic jurisprudence and modern legal systems
(Azhari, Basri, & Muin, 2016; Fadel, 2016; Hamid, 2016;
Khedher, 2017; Peletz, 2015). The debate over the role of Sha-
ria in legal frameworks, especially in family law matters, has
prompted discussions on the balance between religious princi-
ples and contemporary legal standards. Internationally, the
European Court of Human Rights has grappled with cases
involving Islamic practices rooted in traditional Sharia. The
tension between religious freedoms and human rights stand-
ards is evident in legal deliberations that seek to strike a delicate
balance. Cases related to issues such as family law, dress codes,
and religious expression highlight the nuanced approach re-
quired to navigate the intersection of Islamic legal traditions
with secular legal norms within the European context.

10. Sharia Courts: Traditional Procedures and Legal Prin-
ciples Across Jurisdictions

Sharia courts, adhering to traditional practices, typically es-
chew the involvement of lawyers, with plaintiffs and defend-
ants representing themselves in legal proceedings. This distinc-
tive feature is exemplified in countries like Saudi Arabia and
Qatar, where the preservation of traditional Sharia court pro-
cedures prevails. In these jurisdictions, trials unfold under the
exclusive purview of the judge, and the absence of a jury sys-
tem is notable. Unlike legal systems influenced by common law
traditions, there is no pre-trial discovery process in Sharia
courts, and the mechanism of cross-examination of witnesses, a
hallmark of common law trials, is conspicuously absent. The
absence of binding precedents, a departure from common law
principles, characterizes the nature of Sharia court decisions. In
stark contrast to the common law doctrine of stare decisis,
where judicial decisions become authoritative precedents, Sha-
ria court judgments lack the power to set binding precedents.
This aspect reinforces the distinctiveness of Sharia legal sys-
tems from common law traditions. Moreover, Sharia does not
adhere to the civil law tradition of having formally codified
universal statutes. Instead, the interpretation of Sharia princi-
ples is left to the discretion of the judge in each case. The ab-
sence of codification means that Sharia, as a legal system, relies
on the judge’s understanding and interpretation of Islamic ju-
risprudence to render decisions. This contrasts with the de-
tailed and comprehensive legal codes found in civil law jurisdic-
tions.

The rules of evidence in Sharia courts exhibit unique char-
acteristics, giving precedence to oral testimony. Unlike com-
mon law systems, where documentary evidence and detailed
written records play a crucial role, Shatia courts traditionally
prioritize spoken testimony. This emphasis on oral accounts is
deeply rooted in the Islamic legal tradition, emphasizing direct
witness accounts as a means of establishing facts. An essential
aspect of Sharia court procedures is the requirement that wit-
nesses must be Muslim. This stipulation reflects the religious
otientation of Sharia law, which considers the testimony of
non-Muslims as invalid in legal proceedings. The rationale be-
hind this requirement is deeply ingrained in the belief that ad-
herence to Islamic principles ensures the credibility and integri-
ty of witness accounts within the context of Sharia courts
(Abdulla & Keshavjee, 2018; Berger, 2018; Dupret, 2018; Han-
api & YUhermansyah, 2020; Jones, 2019). In the realm of crim-
inal cases, Sharia courts, particularly in jurisdictions influenced
by stricter interpretations such as Hanbali jurisprudence, im-
pose restrictions on the admissibility of women witnesses. The

traditional view, prevalent in jurisdictions like Saudi Arabia,
deems the testimony of women as unacceptable in criminal
proceedings. This restriction is rooted in specific interpreta-
tions of Islamic law that question the reliability of women as
witnesses, particularly in cases involving serious criminal of-
fenses.

To illustrate these principles in practice, the legal system of
Saudi Arabia provides a pertinent example. In Saudi Arabia,
Sharia courts play a central role in administering justice, guided
by the principles derived from the Hanbali school of jurispru-
dence. In criminal cases, especially those carrying severe penal-
ties, the testimony of women is often deemed unreliable and,
consequently, inadmissible. This exemplifies the impact of the
interpretation of Islamic law on the rules of evidence within the
Saudi legal system. Qatar, another country adhering to tradi-
tional Sharia court procedures, shares similarities with Saudi
Arabia in its approach to legal proceedings. Trials are conduct-
ed exclusively by judges, and the absence of a jury system is a
notable feature. The reliance on oral testimony, coupled with
the prohibition of women witnesses in certain cases, reflects
the preservation of traditional Sharia principles within the Qa-
tari legal framework.

Contrastingly, in countries with legal systems influenced by
secular principles, the absence of Shatia courts and the adop-
tion of more contemporary legal structures highlight the diver-
gence in legal traditions. For instance, in countries like Turkey,
which underwent a significant secularization process under the
leadership of Mustafa Kemal Atatiirk in the early 20th century,
Sharia courts were abolished, and a civil legal code was intro-
duced. The transformation aimed to replace traditional Islamic
legal structures with a legal system aligned with Western princi-
ples, including the establishment of a judiciary that operates on
secular grounds. The distinctions in legal traditions become
even more pronounced when considering countries that incos-
porate elements of both Sharia and secular legal systems. Ma-
laysia, for example, operates a dual legal system, where Sharia
courts coexist with civil courts. In Sharia courts, which handle
matters related to Islamic family law, the procedural aspects
adhere to traditional principles, including the absence of law-
yers and the reliance on oral testimony. In contrast, civil courts
in Malaysia operate under a more secular framework, with legal
procedures influenced by both British colonial legacies and
indigenous legal traditions.

The European context provides an interesting backdrop
for understanding the complexities arising from the intersec-
tion of Sharia principles with secular legal norms. European
countries with Muslim minority populations navigate the deli-
cate balance between accommodating religious practices and
upholding secular legal principles. Cases related to family law,
where matters such as marriage, divorce, and inheritance inter-
sect with religious beliefs, have prompted legal deliberations
that strive to reconcile diverse cultural and legal perspectives.
The European Court of Human Rights (ECHR) has been in-
volved in adjudicating cases that involve aspects of Sharia prin-
ciples within the European legal framework. These cases un-
derscore the challenges of harmonizing religious freedoms with
human rights standards. Issues such as the recognition of Is-
lamic marriages, dress codes, and religious expression have
prompted nuanced legal interpretations within the European
context, where secular legal traditions intersect with diverse
religious practices.
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11. The Evolution of Fatwas: Tradition, Transformation,
and Contemporary Challenges

The advent of codified state laws and Western-style legal
education in the contemporary Muslim world has ushered in a
transformation that has displaced traditional muftis from their
historical role as elucidators and interpreters of laws applied in
courts. In this modern context, muftis, who traditionally pro-
vided religious and legal guidance, find themselves overshad-
owed by formal legal systems and institutions influenced by
Western jurisprudential traditions. This shift is particularly
evident in the diminishing influence of muftis in clarifying legal
matters within the formal court system. The rise of codified
state laws, often based on secular principles, has led to a re-
duced reliance on traditional religious scholars in legal decision-
making processes. Western-style legal education, emphasizing a
structured and codified approach, has further marginalized the
role of muftis in shaping legal discourse within the modern
legal landscape. One notable consequence of this transfor-
mation is the evolving nature of fatwas in contemporary Mus-
lim societies. Traditionally, a fatwa was a non-binding legal
opinion issued by a qualified mufti in response to a specific
question posed by an individual seeking guidance on religious
or legal matters.

However, in the modern era, fatwas have taken on a more
public and political dimension, addressing a wide array of issues
and sometimes sparking controversies within the Muslim world
and beyond. One of the most infamous instances that brought
the concept of fatwa to global attention was Ayatollah Kho-
meini’s fatwa condemning Salman Rushdie to death for his
novel “The Satanic Verses.” This incident, while not universally
accepted as a valid fatwa by all Islamic scholars, highlighted the
potential for fatwas to transcend traditional boundaries and
become instruments of political and ideological expression on
the international stage. Modern fatwas are characterized by an
increased reliance on the process of ijtihad, which involves
deriving legal rulings through independent analysis rather than
adhering strictly to the opinions of eatlier legal authorities
(taqlid). This departure from rigid adherence to established
legal doctrines represents a significant departure from tradi-
tional approaches to fatwa issuance. The use of ijtihad allows
for a more dynamic and context-specific interpretation of Is-
lamic law, reflecting the changing needs and circumstances of
contemporary society. However, the evolution of fatwa issu-
ance has not been without controversy.

Some modern fatwas are issued by individuals who may not
possess the traditional qualifications required of a mufti. This
departure from the established norms has led to concerns
about the authenticity and legitimacy of certain fatwas, raising
questions about the qualifications and expertise of those issu-
ing legal opinions. One of the most contentious aspects of
modern fatwas is exemplified by the pronouncements of mili-
tant extremists. These individuals or groups, often operating
outside the traditional structures of Islamic jurisprudence, issue
fatwas that advocate violence, extremism, and acts of terrorism.
The distorted interpretations and ideological motivations be-
hind these fatwas have sparked widespread condemnation
within the Muslim world and beyond, leading to increased scru-
tiny of the role of fatwas in shaping public opinion and influ-
encing radical ideologies. The advent of the internet age has
further transformed the landscape of fatwa issuance. A pletho-
ra of websites now provide fatwas in response to queries from
individuals around the world.

Additionally, radio shows and satellite television programs
offer platforms for call-in fatwas, allowing for a more interac-
tive and accessible means of seeking religious and legal guid-
ance. This democratization of access to fatwas, however, has
also exposed the practice to potential abuses, as unqualified
individuals or fringe groups can disseminate erroneous or con-
troversial legal opinions with far-reaching consequences. In-
stances of bizarre or seemingly arbitrary fatwas issued by un-
qualified or eccentric individuals have fueled concerns about
the state of the modern practice of issuing fatwas. These cases
have given rise to criticisms of a perceived “chaos” in the con-
temporary landscape of fatwa issuance, with calls for greater
regulation and oversight to ensure that legal opinions align with
established Islamic jurisprudential principles. To illustrate the
complexities surrounding modern fatwas, it is instructive to
examine cases from different countries. In Saudi Arabia, for
example, where a conservative interpretation of Sunni Islam
predominates, the issuance of fatwas is tightly regulated by the
state. Qualified religious scholars affiliated with official reli-
glous institutions are authorized to issue fatwas, and the gov-
ernment exerts control over the content and dissemination of
religious rulings. This centralized approach aims to prevent the
proliferation of unauthorized and potentially controversial
fatwas. In contrast, countries like Egypt have witnessed a more
diverse landscape of fatwa issuance. Al-Azhar University, a
prominent Sunni institution, has historically played a significant
role in issuing fatwas, but the Egyptian state has also sought to
regulate and control the process.

The dynamic interaction between state authorities, religious
institutions, and individual scholars reflects the ongoing negoti-
ation over the role of fatwas within the broader legal and reli-
gious framework. In Western countries with Muslim minority
populations, the dynamics of fatwa issuance take on a different
dimension. Here, the legal framework emphasizes religious
freedom, allowing individuals and religious scholars to issue
fatwas within the context of a pluralistic society. Cases in which
fatwas intersect with secular legal principles, such as those re-
lated to family law or personal freedoms, underscore the need
for a nuanced approach to balancing religious practices with
the broader legal framework. The impact of modern fatwas
extends beyond the borders of Muslim-majority countries. The
European Court of Human Rights (ECHR) has grappled with
cases involving the interaction of fatwas with human rights
standards. Issues such as freedom of expression, the right to
life, and protection from discrimination have been central to
legal deliberations in cases where fatwas intersect with Europe-
an legal norms. These cases highlight the challenges of recon-
ciling religious freedoms with universal human rights principles
within a multicultural and pluralistic legal context.

12. Evolution Sharia and Democracy: Debates, Dynamics,
and Global Perspectives

The compatibility of Sharia with democracy has been a
subject of extensive debate, with scholars and observers con-
tending that the harmony between the two depends significant-
ly on the cultural interpretation of Sharia. The crux of this ar-
gument revolves around whether Sharia is perceived as a hu-
man attempt to interpret God’s message or as the literal word
of God, with the former being associated with a greater prefer-
ence for democracy. In essence, those who view Sharia as a
human attempt to interpret divine guidance are more likely to
embrace democratic principles, acknowledging the role of hu-

www.socialsciencechronicle.com

Page 12 of 20


https://doi.org/10.56106/ssc.2022.009
http://www.socialsciencechronicle.com/

Social Science Chronicle

man agency in understanding and implementing God’s laws.
On the contrary, an Islamist interpretation that posits Sharia
law as the literal and unalterable word of God tends to align
with a more rigid and authoritarian political framework, poten-
tially at odds with democratic ideals (Afrianty, 2015; Mawardi
& Riza, 2019; Niaz, 2016; Tonnessen, 2016). Governments in
several predominantly Muslim countries have criticized the
Universal Declaration of Human Rights (UDHR) for what they
perceive as a failure to consider the cultural and religious con-
text of non-Western nations. Iran, in particular, vocalized its
dissent in the United Nations assembly, characterizing the
UDHR as “a secular understanding of the Judeo-Christian
tradition.” Iran argued that the declaration could not be im-
plemented by Muslims without encroaching upon Islamic law.

This perspective reflects a broader sentiment in certain
Muslim-majority countries that universal human rights frame-
works, often rooted in Western values, may not fully accom-
modate the nuances of Islamic legal and cultural traditions.
Islamic scholars and political parties with Islamist ideologies
have been vocal in their opposition to what they perceive as
the imposition of ‘universal human rights” on Muslim societies.
They argue that such impositions amount to a disregard for
customary cultural practices and the principles of Islam. The
contention here lies in the clash between universal human
rights standards and the diverse cultural and religious practices
found in Muslim-majority nations. In response to these con-
cerns, the Organisation of Islamic Cooperation (OIC), repre-
senting all Muslim-majority nations, convened in Cairo in 1990
to address the perceived shortcomings of the UDHR. The
result of this meeting was the adoption of the Cairo Declara-
tion on Human Rights in Islam. This document seeks to articu-
late human rights principles within the framework of Islamic
law, providing an alternative perspective on human rights that
aligns more closely with the values and traditions of Muslim-
majority countries. The Cairo Declaration on Human Rights in
Islam affirms the importance of human dignity, freedom,
equality, and justice, but it does so within the parameters of
Shatria law. This approach acknowledges the centrality of Islam-
ic legal principles while attempting to articulate a set of human
rights that can be accepted within the Islamic cultural and reli-
gious context.

However, the Cairo Declaration has not been without criti-
cism. Some argue that its provisions fall short of the universal
standards articulated in the UDHR, particularly concerning
issues such as freedom of religion, freedom of expression, and
equality. Critics contend that the declaration reflects a more
conservative interpretation of human rights that may not fully
address the diverse needs and aspirations of individuals in Mus-
lim-majority societies. To further explore the dynamics be-
tween Shatia and democracy, it is instructive to examine specif-
ic case studies and examples from different countries. Turkey,
for instance, has experienced a complex relationship between
its predominantly Muslim population and its secular democrat-
ic system. The country has gone through periods where the
role of Sharia in public life has been a contentious issue. Ef-
forts to maintain a secular state, as exemplified by Mustafa
Kemal Atatiirk’s reforms in the early 20th century, sought to
curtail the influence of Islamic law in favor of a more Western-
oriented legal framework.

In contrast, countries like Indonesia have navigated a path
where Islam coexists with democratic governance. Indonesia,
with the world’s largest Muslim population, has adopted a

democratic system that accommodates the practice of various
religions, including Islam. While Sharia has been implemented
in certain regions of the country, Indonesia’s overall legal and
political landscape reflects a commitment to pluralism and
democracy.

On the other hand, countries like Saudi Arabia and Iran
present contrasting models. Saudi Arabia, governed by a strict
interpretation of Sunni Islam, implements a legal system deeply
rooted in Sharia. The country’s legal code aligns with a con-
servative understanding of Islamic law, and democratic practic-
es are limited. Iran, while having elements of democratic gov-
ernance, operates within an Islamic Republic framework where
ultimate authority rests with the Supreme Leader and Islamic
legal principles significantly shape the legal system. To delve
deeper into the dynamics of Sharia and democracy, it is crucial
to consider the experiences of countries with significant Mus-
lim minority populations, such as India. In India, which is a
secular democracy with a substantial Muslim minority, the rela-
tionship between Islamic law and the legal system is multifacet-
ed. The country’s legal framework includes provisions for per-
sonal laws based on religious practices, allowing Muslims to
follow Sharia in matters such as marriage, divorce, and inher-
itance. However, these personal laws operate within the broad-
er context of a democratic and secular legal system. The debate
over the compatibility of Sharia and democracy is not confined
to Muslim-majority countries alone. In Western democracies
with diverse populations, the question arises concerning the
accommodation of Islamic legal principles within a democratic
framework. Issues such as the recognition of Sharia in family
law matters, the construction of mosques, and the wearing of
religious attire have sparked debates about the balance between
religious freedoms and the principles of secular democracy.

13. Conclusion

In conclusion, the exploration of Sharia law in this exten-
sive discussion has illuminated the multifaceted nature of this
legal and ethical framework within the Islamic tradition. From
its historical foundations to its contemporary manifestations,
Sharia has been a subject of diverse interpretations, debates,
and applications. The synthesis of theological principles, legal
norms, and ethical standards within Sharia reflects the com-
plexity of Islamic jurisprudence and its intersection with vari-
ous aspects of societal life. The foundational sources of Sharia,
including the Quran, Hadith, ijma, and analogical reasoning,
provide a comprehensive framework for understanding the
principles that guide the lives of Muslims. The interplay of
these sources, coupled with the development of Sunni legal
schools, has given rise to a rich tradition of Islamic jurispru-
dence that addresses a wide range of issues, from rituals and
social dealings to family law, commercial transactions, and
criminal justice. The classical process of ijtihad, which involves
independent legal reasoning by qualified jurists, has historically
played a pivotal role in adapting Sharia to evolving societal
contexts.

The recognition of different legal schools, such as the
Hanafi, Maliki, Shafi’i, Hanbali, and Zahiri, exemplifies the
diversity of thought within the Sunni tradition and the flexibil-
ity inherent in Islamic jurisprudence. This adaptability has al-
lowed Shatia to coexist with customary laws and be integrated
into the legal systems of Muslim-majority societies throughout
history. One of the essential features of Sharia is its ethical
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dimension, wherein legal rulings are not only concerned with
the legality of actions but also with their ethical implications.
The categorization of actions into mandatory, recommended,
neutral, abhorred, and prohibited reflects a holistic approach to
human conduct, aligning legal norms with moral values. This
ethical underpinning is further emphasized through the con-
cepts of magasid (aims or purposes) and maslaha (welfare or
public interest), as articulated by scholars like al-Ghazali. These
doctrines highlight the overarching goal of preserving essential
aspects of human well-being within the framework of Sharia.
The discussion also delved into the practical application of
Sharia, both historically and in contemporary times. Traditional
Islamic legal institutions, including Sharia courts and the role of
qadis, have played a crucial role in dispensing justice within the
parameters of Islamic law. The historical examples of Islamic
legal systems in the Ottoman Empire and British India exem-
plify the dynamic interaction between Sharia and state govern-
ance.

Moreover, the examination of specific legal concepts within
Sharia, such as qisas, demonstrated the interplay between pre-
Islamic practices and the ethical considerations embedded in
Islamic law. The evolution of figh, the theoretical principles
(usul al-figh) and branches of jurisprudence (furd® al-figh),
showcased the depth and sophistication of Islamic legal
thought. The interconnection of Shatia with cultural, political,
and social contexts became evident through the discussion of
hisba, where the duty to promote moral rectitude intersects
with governance and public order. Case studies from countries
like Iran, Nigeria, Indonesia, and Afghanistan provided real-
world examples of how hisba has been implemented and its
impact on societal dynamics. The tensions between conserva-
tive values and more liberal perspectives underscore the ongo-
ing challenges in implementing hisba principles in diverse Mus-
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